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Prologue 



“…corporation law, as a field 
of intellectual effort, is dead in 

the United States.” 

 
-Bayless Manning (1962) 



Presentation 
Overview 



n  Brief background to rise of alternative forms of 
business organization 
 

n  Overview of basic characteristics of selected 
alternative forms 
 

n  Time allowing—the backstory: what’s wrong with 
the traditional corporation? 
 



I. Background to Rise of 
Alternative Forms of Business 

Organization 



I. Background to Rise of 
Alternative Forms of Business 

Organization 



n  There has been an unprecedented proliferation of 
new legal forms of business organization
—’uncorporations’ (Ribstein)—over the last 30 
years, and in particular over the past 10 years 
 

n  These new forms of business organization have 
begun to rival the traditional business corporation
—the dominant economic institution of the 20th 
century 
 



From The Economist  
(19 May 2012)… 



Rival versions of capitalism 

The endangered public company 

The rise and fall of a great invention, and why it 
matters 
May 19th 2012  

 

Is the Corporation an 
Endangered Species? 



n The alleged decline of the corporation 
refers to two distinct developments: 
 
Ø Decline in total number of publicly-traded 

corporations 
 

Ø Rise in number of alternative forms of 
business organization 



Forces Behind Alternative Forms 

Taxation Concerns Regulatory Burdens Agency Concerns 
Social Responsibility 

Concerns 

Traditional For-Profit Business Corporation 



 Each of these forces relates to one of three 
central aspects of the traditional business 
corporation: 
 
n Profit (or shareholder wealth) maximization 

 
n Separation of ownership and control 

 
n Susceptibility to regulation and taxation 



Examples of Alternative or Hybrid 
Forms of Business Organization 

n  Old/Rediscovered 
n  Limited Partnership 
n  (Conventional) Business Trust 
n  Unlimited (liability) Company (ULC) 

n  ‘Middle-Aged’ 
n  Limited Liability Company (LLC) 
n  REIT 
n  Income Trust 

n  New 
n  Community Interest Company (UK/NS) 
n  Community Contribution Company (BC) 
n  Benefit Corporations (at least 24 US states) 
n  Flexible Purpose Corporation (CA) 
n  Low-Profit Limited Liability Company (L3C) 
n  Social Purpose Corporation (WA, FLA) 



Three Principal Reasons for New 
Organizational Forms 

n Tax 
 

n Governance flexibility (especially following 
increased regulation in SOX and Dodd-
Frank) 
 

n Accommodating socially responsible aims 

 
 



Significance for Credit Unions 

 New alternative (or hybrid) forms of 
business organization are of interest to 
credit unions for at least three reasons:  
 
1.  Credit unions may be a source of debt financing for 

these firms 
 

2.  Credit unions may seek to invest in such firms 
 

3.  Some of the new forms address the balance between 
public and private interest in new ways of interest to 
co-operatives generally 



n  In Credit Union Central’s submissions on 
proposed reforms to CBCA, for example, it was 
noted that lending to socially responsible 
enterprises was sometimes perceived as 
involving higher credit risk   



II. Overview of Characteristics 
of Selected Alternative Forms 



The First Wave of Alternative 
Business Forms 

n The first alternative business forms 
were mainly  designed to increase 
after-tax income by reducing tax 



n  Limited Partnership 
n  Unlimited (Liability) Companies 
n  REITs 
n  Income Trusts 
n  Limited Liability Companies (LLCs) 

 



n  Limited Partnership 
n  Unlimited (Liability) Companies 
n  REITs 
n  Income Trusts 
n  Limited Liability Companies (LLCs) 
 



Limited Liability Companies (LLCs) 

n  First introduced in U.S. In Wyoming in 1977 
(although there were earlier antecedents in 
Europe, Latin America and in an older US form, 
the Limited Partnership Association) 
 

n  Now LLC legislation in all 50 states and D.C. 
 



Limited Liability Companies 
n  Primarily tax driven—facilitated by a 1988 IRS 

ruling 
 

n  A corporation/partnership hybrid (limited 
liability of a corporation but tax treatment of a 
partnership—use proliferates after 1997 “check 
the box” rules) 
 

n  Perhaps the most successful business form 
innovation of the 20th century 



More Recent Alternative Forms 
involve Socially Responsible 

Enterprises 



n  The perceived need for a new form of socially 
responsible for-profit business organization arose 
from a concern that the traditional business 
corporation was—necessarily—required to 
maximize profit (or shareholder wealth) 
regardless of broader societal interests 
 

  (See, for example, Joel Bakan, The Corporation) 



n The law surrounding the proper goal is 
actually…complicated 
 

 
 



 

n Proponents of socially responsible 
alternatives to business corporations 
evidently reject Milton Friedman’s 
famous assertion… 



  

“The Social Responsibility of 
Business is to Increase its 
Profits” 

   
(New York Times Magazine, September 13, 1970) 

 
 



Survey of Selected 
“Socially Responsible” 

Business Forms 



Community Interest Companies 
(UK) 

n  CICs introduced in the UK in 2005 
n  Goal was to provide for “a new type of 

company…for use by social enterprises wishing 
to operate as companies [i.e., corporations]” 

n  A form for companies that want to operate for 
benefit of the community but do not want to be 
subject to restrictions of a charitable 
organization 

 



Community Interest Companies 
(UK) 

n  Key features of a CIC: 
Ø  Must satisfy a community interest test (broader than public 

benefit test for charities) 
Ø  May not have charitable status (though may be a subsidiary of 

a charity) 
Ø  Must produce an annual community interest report 
Ø  Must have an “asset lock” 
Ø  CIC’s may issue dividend-paying “investor shares” (subject to 

a cap—as of Oct 1, 2014, no more than 35% of profits may 
be paid in dividends; previously there had also been a cap on 
dividends per share) 

Ø  Also a cap on performance-based interest payments (as of Oct 1, 
2014, no more than 20%) 

Ø  Subject to regulatory oversight by the CIC Regulator 



Community Interest Companies 
(UK) 

n  There are over 9000 CICs registered in UK 
n  Most are companies “limited by guarantee” but 

over 2000 are share companies 



Community Interest Companies 
(NS) 

n  In 2012 Nova Scotia legislature passed The 
Community Interest Companies Act  
 

n  Not yet proclaimed into force 



Community Contribution Companies 
(BC) 

n  Similar to UK CICs 
n  Legislation took effect in BC in 2013 
n  Companies must have community purposes set 

out in its articles 
n  Subject to an “asset lock” 
n  Must publish an annual “community 

contribution report” 
n  Dividends may not exceed 40% of profits 



Benefit (or Public Benefit) 
Corporations 

n First introduced in Maryland (2010) 
 

n At least 24 US states now have some 
form of benefit corporation legislation, 
with legislation passed but not yet 
effective in 3 more 

 



Benefit (or Public Benefit) 
Corporations 

n  For-profit corporations that must pursue a general 
public  benefit and may also pursue a specific public 
benefit identified in its articles 
 

n  In most states (Delaware being an important exception) 
directors of a benefit corporation must consider this 
public benefit in all decision making 
 

n  In Delaware, directors must “balance” three factors: (1) 
pecuniary interests of shareholders; (2) best interests of 
those materially affected by corporation’s conduct; and 
(3) specific public benefit or benefits  



Benefit Corporations 

n  Most states require regular statements of the 
corporation’s public benefit, with annual 
assessment by a third-party—third-party 
standard must be “comprehensive, independent, 
credible, and transparent” 
 

n  Delaware is an important exception: third party 
assessment is optional 



Flexible Purpose Corporations 
n  Introduced in California in 2011 

 
n  Had its genesis in attempts to introduce “constituency statute” in 

California 
 

n  Regarded by its drafters as an improvement over benefit 
corporations 
 

n  More flexible than a benefit corporation 
 

n  The articles of an FPC must either (a) state a specific purpose to 
pursue a public-interest purpose (suitable for a non-profit) or (b) 
“the purpose of promoting positive short-term or long-term 
effects of, or minimizing adverse short-term or long-term effects 
of, the [FPC’s] activities upon any of the following: (i) the 
[FPC’s] employees, suppliers, customers and creditors. (ii) the 
community and society. (iii) the environment 



Flexible Purpose Corporation 

n  While FPC’s have a reporting requirement, it is 
less stringent than that of most Benefit 
Corporations for two reasons: 
 
Ø There is no requirement for assessment in 

accordance with a third-party standard 
 

Ø  Smaller FPCs (with fewer than 100 shareholders) 
may waive the special purpose reporting requirement 



Social Purpose Corporation 

n  Introduced in Washington in 2012. Florida 
legislature passed SPC legislation in 2014 
 

n  As of June 1, 2014, there were 103 registered 
SPCs in Washington (although 20 were inactive) 
 

n  More flexible than benefit corporations because 
directors may take social benefit into account, are 
not required to have third party assessment 



Low Profit Limited Liability 
Companies (L3C) 

n  A variant of the LLC 
 

n  First introduced in Vermont in 2008 
 

n  Express purpose of L3Cs was to create a vehicle 
that would qualify as a “Program Related 
Investment” (by Foundations) for purposes of 
the US Internal Revenue Code 
 

n  This goal is controversial 



Low Profit Limited Liability 
Companies (L3C) 

n  L3C laws crafted to dovetail with IRS PRI 
requirements, but can be confusing. For 
example, Vermont’s law states... 



(27) "L3C" or "low-profit limited liability company“... 
  (A)  

  (i) significantly furthers the accomplishment of one or more charitable 
 or educational purposes within the meaning of Section 170(c)(2)(B) of 
 the Internal Revenue Code of 1986, 26 U.S.C. § 170(c)(2)(B); and 

  (ii) would not have been formed but for the company's relationship to 
 the accomplishment of charitable or educational purposes. 

 
 (B) No significant purpose of the company is the production of income 
or the appreciation of property; provided, however, that the fact that a 
person produces significant income or capital appreciation shall not, in 
the absence of other factors, be conclusive evidence of a significant 
purpose involving the production of income or the appreciation of 
property. 
 

 (C) No purpose of the company is to accomplish one or more political or 
legislative purposes within the meaning of Section 170(c)(2)(D) of the Internal 
Revenue Code of 1986, 26 U.S.C. § 170(c)(2)(D). 

 



Low Profit Limited Liability 
Companies 

n One academic has argued: 
 
 “Due to technical flaws, the current L3C 

legislation is nonsensical and useless.”  
     (Kleinberger) 



Final Note: Recent 
CBCA Consultation 



CBCA Proposals 
n  In recent consultations on the Canada Business 

Corporations Act, the issue raised as to whether 
some form of socially responsible corporate 
form ought to be introduced into the CBCA 

n  The Canadian Bar Association, in its 
submissions, recommended “that Canada adopt 
the benefit corporation model flourishing in the 
US rather than the other restrictive hybrid 
models available in BC, NS, and the UK” 





Addendum: What’s 
Wrong with the 

Traditional 
Corporation? 



Modern Business Corporation 
emerged in 19th century—as a 

useful means of pooling 
capital for indivisible 
enterprise subject to 

government regulation 



The Neoclassical view 

 Neoclassical economic theory 
assumed that 
“firms” (including 
corporations) were operated 
so as to maximize profit 



The Problem with “Profit 
Maximization” as a Corporate 

Goal 



The Problem with “Profit 
Maximization” 

 Early finance theorists recognized that, 
given uncertainty, profit-maximization 
was not, in fact, a meaningful goal, but 
was (in the words of Modigliani and 
Miller) merely “a random variable” 
which “no longer has an operational 
meaning” 
 



 
 
 

Accordingly, another 
(preferable) corporate goal was 

identified by financial 
economists… 

 



 
 
 

Shareholder Wealth Maximization 



Shareholder Wealth 
Maximization Became 

“Textbook” Finance Theory 



“The goal of maximizing shareholder value 
is widely accepted in both theory and 
practice.” 

Richard A. Brealey, Stewart C. Myers, Franklin 
Allen, Principles of Corporate Finance, 10th ed. 
(McGraw-Hill Irwin, 2011) at 9. 

“The goal of financial management is to 
maximize the current value per share of its 
existing stock.” 

Stephen A. Ross, Randolph W. Westerfield, 
Bradford D. Jordan, Essentials of Corporate 
Finance, 7th ed. (McGraw-Hill Irwin, 2011) at 10. 

“The primary goal of corporate 
management is to maximize shareholder 
wealth.” 

Zvi Bodie, Robert C. Merton, Finance (Upper 
Saddle River: Prentice Hall, 2000) at 18. 

 



But What did the law 
actually require? 



The Law School “War Horses” 
n  Dodge v. Ford Motor Co.,  

170 N.W. 668 (1919) 
 
 
 
 
 

n  Parke v. Daily News,  
[1962] 2 All ER 929 
 
 
 
 

n  Hutton v. West Cork Rwy Co. 
(1883), 23 Ch. 654 
 
 
 



Ford’s Testimony in Dodge v. Ford 
 Elliot Stevenson (Dodge’s Counsel):  Do you still think those profits were awful 
profits?  
 
 Ford:  Well, I guess I do, yes.  
 
 Q: And for that reason you were not satisfied to continue    
  to make such awful profits?  
  
 Ford:  We don’t seem to be able to keep the profits down.  
 
 Q.: Are you trying to keep them down?  What is the Ford Motor Company 
organized for except profits, will you tell me, Mr. Ford?  
 
 Ford:  Organized to do as much good as we can, everywhere, for 
everybody concerned. And incidentally to make money.  
 
 Q.: Incidentally to make money?  

 
 Ford:  Yes, sir. 



n  Corporate statutes rarely stated explicitly that 
corporations were to maximize profit or 
shareholder wealth 



The CBCA (and most other Canadian 
corporate law statutes) formalized the 

fiduciary duty of directors to “act honestly 
and in good faith with a view to the best 

interests of the corporation [or the 
company]” 



What does “best 
interests of the 

corporation” mean? 



The Dickerson Committee 

 “No attempt has been made...to give precision to 
the notion of ‘the best interests of the 
corporation’. We agree with the view taken by 
Professor Gower...that ‘on the whole it is 
probably better to leave the law to develop in the 
hands of the judges’...[The way has been left free] 
for the courts to escape from the constraints of 
what has somewhat charitably been described as 
the ‘anachronistic’ view that has developed in the 
English courts...” 



 
The Supreme Court of Canada discusses “best 
interests of the corporation” in two “leveraged 

buyout” cases:   
 
n Peoples Department Stores Inc. (Trustee of) v. 

Wise, [2004] 3 SCR 461  
 

n BCE v. 1976 Debentureholders, [2008] 3 
SCR 560 
 

Neither case suggested an absolute 
duty to maximize shareholder 
wealth (or profit) 
 



What—Precisely—is Wrong with 
Traditional Corporations? 

n  The increasing significance of corporations—
especially publicly traded corporations—brought 
increased scrutiny, regulation, and popular 
suspicion 
 

n  The shortcomings of the corporation, and the 
managers who ran them, were denounced by 
many critics of diverse political, economic and 
ideological perspectives  



But the proposals for 
reform did not all point 

in the same direction 



The Corporation Besieged From All 
Sides 

n  Too lightly regulated? (Enron/Financial Crisis) 
n  Too heavily regulated? (Companies going “dark”; compliance 

burdens of SOX and Dodd-Frank 
n  Corporate managers exploiting powerless shareholders? 
n  Corporate managers under thumb of short-term focussed hedge 

funds and other activist shareholders? 
n  Were corporations callously ignoring interests of employees, 

environment and community? 
n  Were entrenched managers pandering to populist concerns engaging 

in cynical “greenwashing” to deflect attention from dismal 
performance?  



n Does the creation of “socially 
responsible enterprises” unfairly 
imply that traditional corporations 
are socially irresponsible? 




